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Current Topics. 
The Minister of Health. 


CONGRATULATIONS to Mr. H. U. Winitrnk. K.C.. on his 
promotion to the office of Minister of Health are almost 
superfluous having regard to his high and proved merits as 
special commissioner for the care and rehousing of the homeless 
in the London Civil Defence Region from September, 1940. until 
a few weeks ago, working directly under the Ministry of Health. 
No more modest or indeed more surprised recipient. of his new 
great honour and responsibility could be found than Mr. WILLINK, 
who was called away from the actual conduct of a comparatively 
humdrum commercial dispute in court, at the Bar, to which he 
had returned only a few days previously, to undertake his new 
office. The Temple will miss his infectiously cheerful personality 
and the administration of justice will miss his considerable grasp 
of detail and broad principle, but the country at large will be 
immeasurably the gainer. The legal profession may well reflect, 
with satisfaction that the present Government now has five 
King’s Counsel, apart from the Attorney-General and the 
Solicitor-General, to assist its deliberations. These are 
Sir STAFFORD Cripps, Sir WILLIAM Jowrrr, Mr. W. S. MORRISON, 
Mr. ARTHUR HENDERSON and now Mr. WILLINK. Solicitors will 
also recall the great services to his country in many offices of 
Mr. LLoyd GroRGE, himself a_ solicitor, and of the late 
Sir KINGSLEY Woop as Minister of Health. Distinguished 
solicitors are by no means few in the present House of Commons. 
The community as well as members of both branches of the pro- 
fession are conscious that whenever a man is required to deal with 
real difficulties a lawyer is very often the right man to choose. 


Comparative Law. 

THE usefulness of the work continuously being carried out 
by the Society of Comparative Legislation has rarely been 
better illustrated than by the recent publication of Vol. X XV, 
Pts. Land II, of the third series of the ‘‘ Journal of Comparative 
Legislation and International Law,’’ under the editorship of 
Dr. F. M. Goadby, D.C.L. It would be impossible in the space 
at our disposal to mention all the distinguished judges and 
jurists on the Council and on the Executive Committee. It 
may be sufficient to state that the President is the Rt. Hon. S. M. 
Bruce, C.H., M.C., the Chairman of the Executive Committee 
is the Rt. Hon. Lord MacMillan of Aberfeldy, G.C.V.O., and 
the Vice-Chairman is Sir Lynden Macassey, K.B.E., K.C. 
On the Council one notes such eminent names as those of the 
Rt. Hon. Lord Atkin, the Rt. Hon. Winston S. Churchill, 
the Rt. Hon. L. C. M. S. Amery, M.P., the Rt. Hon. E. Leslie 
Burgin, LL.D., M.P., the Rt. Hon. The Viscount Simon, 
and many other names familiar to lawyers. The survey of 
legislation in the present number of the journal indeed extends 
“from China to Peru,” and from its ‘“ extensive view ’’ one may 
draw both satisfaction with past achievements and lessons for 
future endeavours. Among the satisfactions to be drawn, one 
is derived from the statement by Sir Cecil Carr, LL.D., that 
“for legislators and the draftsmen war damage was the biggest 
and toughest job of the year” (1941). In spite of controversial 
matters, it still remains one of the best legislative jobs of the 
century. That there are war damage problems which are solved 
otherwise in other countries is clear from the statement by 
Mr. A. Denis Pringle, that ‘in Eire a special scale of compensation 
for the loss of wills, probates, title deeds, written contracts, 
share certificates and official copies of documents relating to 
Jegal proceedings is to be prepared by the Minister of Finance 
after consultation with the Attorney-General and the President 
of the Incorporated Law Society ” (cf. s. 104 of the War Damage 
Act, 1943). Another interesting point is that in Ontario by 
an Act of 1941 no person who has reached the age of fifty-five 
may be appointed a magistrate; every magistrate shall retire 
on attaining the age of seventy years, except those now holding 
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office, who shall retire on attaining the age of seventy-five years ; 
and every magistrate shall hold office for two years after his 
appointment during pleasure, and thenceforth may be removed, 
after due inquiry, from office by the Lieutenant-Governor in 
Council, for misbehaviour, incapacity or inability to perform his 
duties properly. An Act of the Union of South Africa places 
the adjudication of workmen’s compensation claims in the hands 
of a commissioner, subject to review and appeal, and under the 
Act the State undertakes both the insurance and payment of 
workmen’s compensation. The Fair Rents Act of New South 
Wales (No. 37) gives courts power to determine the fair rents 
of dwelling-houses and shops within certain limits, mainly on 
the basis of a rate of interest on the capital value plus certain 
annual outgoings. A landlord whose refusal to let to an 
applicant is due to his having a child or children will be subject 
to a maximum fine of £50. These are but a few of the more 
interesting new laws summarised in this absorbing volume. — It 
is to be recommended to all who have at heart the study and 
reform of our laws. 


Premiums for Professions. 


Mr. F. R. Hursron-Jones, Chairman of the Headmasters’ 
Employment Committee, set up to advise the Ministry of Labour 
and National Service in the employment of boys leaving school, 
made the emphatic pronouncement on 25th October that 
‘premiums for professions must go.” The survival of this 
medieval fashion of premium paying,” he said, ‘‘ has debarred 
many gifted young people from entering the professions.” He 
stated that the professions themselves were much poorer by 
maintaining the system, which eliminated entrants of real merit 
if their parents were too poor to pay the necessary premiums. 
The committee, he said, were asking the Government to make it 
possible for all young people, poor or rich, to take up the work 
for which they were suited. Scholarships, Mr. HURsSTON-JONES 
said, should be available for entry into the professions as well as 
to the universities. These scholarships would meet the cost of 
training the young people for the professions of their choice. 
The idea behind Mr. HurstToN-JONES’ pronouncement will meet 
with general approval, but it is necessary to emphasise two 
points to avoid misunderstanding. The first is that few 
et omagpte men who have sufficient business to warrant the 
taking of pupils can afford to sacrifice the time which it is 
necessary to devote to the practical instruction of their pupils 
unless they are adequately remunerated at the commencement 
of the period of articles. A later return may be possible when the 
pupil has gained sufficient experience to be of assistance to his 
employer, and solicitors are not infrequently generous to their 
pupils in this matter. But under present circumstances it is at 
least an exaggeration and certainly misleading to talk of ‘ this 
medieval fashion of premium paying.’ It is no more medieval 
than the maxim that a labourer is worthy of his hire. What is 
primitive and out of date is that a possessor of money should be 
at an advantage over the person who has none in respect of the 
placing of pupils with professional men. The unfair advantage 
of being able to buy better education with more money has already 
been abundantly criticised in other fields of education, and there 
is every prospect of seeing it abolished in the schools and 
universities within our generation. There is no reason why i 
should not be abolished now in relation to entry into the 
professions. An equally important and allied subject is the 
question of scholarships to provide profe sssional education. Both 
in the legal and in the medical professions there are in existence 
a number of scholarships and prizes, and these have in the past 
enabled young men without money to take the first step in the 
ladder of high success. ‘To be effective in opening the professions 
to the talents, scholarships should be widely extended, and it is 
doubtful whether private endowments would be adequate to the 
demands of the new system. If public moneys are used, it may 
follow that public control of professional education will be more 
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stringent than hitherto, but it may well be that any disadvan- 
tageous surrender of sovereignty, should that be necessary, 
will be offset by the enrichment of the profession by the best 
brains in the community. 


Misleading Food Labels. 

LORD WooLTon announced in the Ilouse of 
9th November that a White Paper had that day 
explaining the regulations which had been made 


Li rds on 
been issued 
enabling the 


Ministry of Food to protect the consumer against false 
and misleading claims regarding the quality of foodstuffs. 
Mr. MABANE made a similar statement on the same day in the 


Commons. It was not possible, LoRD Wooton said, to take 
action under the Food Substitutes Order, 1941, in respect of 
products which were not food substitutes. and there had so far 
been no power to prevent exaggerated claims being made for 
products which, though harmless, had low nutritional value, and 
which carried labels grossly misrepresenting the nature of the 
product. The powers conferred by the new regulations went no 
further than those which Parliament contemplated should be 
exercised under certain sections of the Food and Drugs Act, 1938, 
and the Sale of Food (Weights and Measures) Act, 1926. 
Regulation | substantially reproduced s. 6 of the 1938 Act, which 
forbade the advertising or labelling of food in a false or misleading 
way. Regulation 2 transferred to the Minister of Food the 
powers at present exercised by the Ministry of Health under s. 8 
of the 1938 Act to stipulate the manner in which various foods 
are to be labelled, and to regulate the composition of any food. 
It also transferred to the Ministry of Food the power of the Board 
of Trade under s. 9 of the 1926 Act to require any pre-packed food 
to be labelled with an indication of its weight or measure. The 
only additional power conferred on the Ministry, his lordship 
said, was included in veg. 2.9 This enabled the 
to restrict 
suggestions of the presence in the food of vitamins or minerals.” 
The enforcement of any specific orders which might be issued 
under the powers would be entrusted to local authorities, but 
they would be required, unless otherwise provided in an order, 
to obtain the consent of the Minister of Food before proceedings 
were taken. The main purpose of this provision was to ensure 
that proceedings were taken against the manufacturer who was 
responsible for the false description and not against a large 
number of small retailers through whom the product reached 
the public. Solicitors who have appeared in Food and Drugs 
Act cases understand only too wel) how in the past the innocent 
retailer has suffered in these proceedings. 


Further Details. 
OTHER improvements in the law which will be generally 
welcomed is the fact that it is an offence under the new regulations 


Minister | 
‘the making in advertisements of food of claims or | 


merely to display any label which falsely describes a food, whether | 


a sale is made or not, and even to publish a label or advertisement 
which misleads not merely as to the nature, substance or quality 
of a food, but as to its nutritional or dietary value. Pre-packed 
articles of food will in general have to bear a label indicating the 
name and address of the packer, the common or usual name 
(if any) of the food, the minimum quantity of the food contained 
in the package, and the common or usual names, but not the 
proportions, of the ingredients of the food. Relaxation of these 
provisions may be made in proper cases. Where a standard is 
provided under the regulations, disclosure of the ingredients will 
not be necessary. If it is claimed that the foods contain vitamins 
and minerals, the label must in future bear a quantitative disclosure 
of these active ingredients. The Minister of Food. it is stated 
in the White Paper, has appointed an advisory committee 
consisting of 1 og pe in of the Ministry of Food, the 
Ministry of Health, the Government Chemists’ Department, and 
of public analysts nominated by the Society of Public Analys's 
and other analytical chemists. The object of the committee 
will be to obtain technical assistance in fixing food standards 
where owing to a war-time lack of supplies there is a danger of the 
quality of certain manufactured foods being reduced. The 
White Paper emphasises the responsibility of the Ministry of Food 
for the provision not only of an adequate supply but of one which is 
* satisfactory in quality to maintain the nation in health.’’ The 
protection, it is stated, is even more important in war than in 
peace, for then when there is only a bare sufficiency, exaggerated 
claims may have serious consequences, particularly for mothers, 
children and adolescentse It is certain that food restrictions of 
some sort or other will survive for some time after the guns have 
ceased their noise, but it is to be hoped that these regulations 
or something like them will be embodied in our permanent statute 
laws, for whatever may be the rule in conveyancing, it cannot 
be said in the sale of food that “ falsa demonstratio non nocet.”’ 








War Damage Act and Housing Authorities. 

THE Ministry of Health issued on 21st October, 1943, 
2875 to all housing authorities in England. This states that 
the Ministry has been in consultation with the War 
Commission and the Associations of Local Authorities about the 
arrangements for the submission of accounts for, and payment 


Circular | 


Damage | 


of expenditure incurred on the repair of war damage in the 
twelve months ended 3ist March, 1943, and that it has been 
decided that the present form of financial statement, W.D.P.3, 
should be continued in use, that the agreement between the 
commission and the associations of local authorities should be 
prolonged for a further year, and that for the purposes of the 
application of the sliding scale of percentages for head office 
expenses, a new period should be begun on the Ist April, 1942. 
With the circular are enclosed copies of the revised print of the 
form of financial statement (Form W.D.P.4) for completion by 


the local authority and return in duplicate to the Ministry of 


, as soon as possible. One copy of the 
be referred to the district auditor for 
examination and Certification. In the completion of the form, 
regard should be had to paragraphs 3, 4 and 5 of Circular 1720, 
dated 30th November, 1942. A number of local authorities have 
not yet submitted Form W.P.D.3 for the period ending 31st 
March, 1942, and they are requested to do so without further 
delay. It is also stated that the Minister has been in consultation 
with the War 
costs incurred by 


Health, Whitehall, S.W.1 
statement will, as, before, 


local authorities in undertaking legal pro- 
ceedings against builders and others for irregularities in the 
carrying out of first-aid repairs. The Minister appreciates 
that, having regard to the pressure under which first-aid repairs 
are normally carried out, even the closest supervision of work 
and scrutiny of accounts may not ensure the disclosure at the 
time of all incorrect charges which may be either merely account- 
ing errors capable of adjustment, or deliberate attempts to 
defraud. He states that he considers it an essential and integral 
part of, the local authorities’ functions to determine whether in 
any particular case in which such a charge is brought to light 
the proper course is to institute legal proceedings, and he has 
noted that hitherto many local authorities have decided, on 
their own initiative, that such action has been necessary, and 
hopes they will continue to consider themselves free to do so 
in future. The War Damage Commission will meet the expenses 
reasonably incurred by local authorities in legal actions arising 
out of fraud or the likelihood of fraud by builders when they are 
satisfied, after consultation with the Minister, that the expenses 
have been properly incurred. The Minister will accordingly 
be prepared to recommend for reimbursement any reasonable 
expenses of the kind incurred, and included by local authorities 
on Form R.H.C., subject to review by the district auditor. 
Where, however, a local authority considers it desirable to 
consult the Ministry beforehand, or the War Damage Commission 
through the Ministry, or to seek a specific assurance of reimburse- 


ment, it will be necessary for them to submit a brief statement of 


the facts of the case for the consideration of the Commission. 


Recent Decisions. 


Ahlyuist Brothers, Ltd., on 9th November (The 


In Hocking v. 


Times, 10th November), a Divisional Court (the LORD CHIEF 
JUSTICE, MACNAGHTEN and HALuLettT, JJ.) held that in a 
prosecution for making civilian clothing without complying 


with the restrictive provisions in the Making of Civilian Clothing 
(Restrictive Provisions) Order, 1942, particularly as to the 
number of pockets, the width of trousers and waistcoat buttons 
and straps, the prosecution did not need to produce the actual 
suits in question in order to discharge the onus of proof resting 
upon them, and it was sufficient to give evidence as to the nature 
of the suits through the medium of persons who spoke as to their 
condition. 


In Bryanston Property Company, Ltd. v. Edwards, on 10th 
November (The Times, 11th November), the Court of Appeal 
(the MASTER OF THE ROLLS and MACKINNON and pbU PARCQ, 


L.JJ.) held that where a tenant claimed to continue in possession 
of a dwelling-house after a notice to quit by reason of the pro- 
tection of the Rent Restriction Acts, he was entitled to the benefit 
of a term in his original tenancy agreement that although the 
rent fixed by the agreement was £275 a year, the tenant should 
be allowed to deduct £85 a year from the rent ** so long as the 
present state of war shall exist between Great Britain and 
Germany ” (s. 15 (1) of the 1920 Act). The court held that the 
standard rent was £275 a year, as that was the maximum figure 
named, and the rent was progressive within s. 12 (1) (a) of the 
1920 Act. 

In Mand vy. Third Party), on 12th November 
(The Times, 13th November), Lewis, J., held in a claim for 
damages for breach of a covenant in a to maintain the 
demised premises in good and substantial repair and condition 
and deliver them up in like good order and condition, that the 
defendant, in order to succeed in the defence that by virtue of 
the Control of Building Operations Order, 1941 (No. 1986), the 
plaintiff's damage was limited to a maximum amount of £160, 
would have had to prove that he had endeavoured to obtain 
from the Minister the licence referred to in reg. 56A (2) of the 
D fence (General) Regulations, 1939, and that his application 
had been refused. His lordship said that the object of the 
Legislature was to conserve building and other materials which 
were more urgently required for national requirements, and it 
was not directed against the rights of landlords. 
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A Conveyancer’s Diary. 


Investment of Trust Funds. 


THE decision of Morton, J., in Re Pratt’s Will Trusts [1943] 
Ch. 326; 87 Sox. J. 319, applies the decision in Hume v. Lopes 
[1892] A.C. 112, to the Trustee Act, 1925. (The recent 
case is not to be confused with Re Pratt’s Settlement Trusts 
[1943] Ch. 356; 87 Son. J. 265, a decision of Cohen, J., 
on the rule against perpetuities.) By her will, a testatrix, 
who died in 1939, left all her shares in a certain company 
to her trustees on trust to pay the income of them to one for life 
with remainders over. The will contained no trust for sale or 
power of sale. A summons was taken out under Trustee Act, 
s. 57, asking that the trustees might be empowered or authorised, 
under s. 57 or otherwise, to sell, at such price as they might think 
proper, all the shares in question. Section 57 (1) provides: 
‘* Where in the management or administration of any property 
vested in trustees, any sale, lease, mortgage, surrender, release, 
or other disposition, or any purchase, investment, acquisition, 
expenditure, or other transaction, is in the opinion of the court 
expedient, but the same cannot be effected by reason of the 
absence of any power for that purpose vested in the trustees by 
the trust instrument, if any, or by law, the court may by order 
confer upon the trustees, either generally or in any particular 
instance, the necessary power for the purpose ... ” It will be 
seen that this jurisdiction is founded on the condition that the 
trust instrument or the general law gives the trustees no power to 
do that which they desire to do. When the summons came before 
the learned judge in chambers, one of the learned counsel con- 
cerned suggested that the trustees had got an implied power to 
sell under s. 1 (1) of the Trustee Act, so that no order under s. 57 
was necessary or possible. The summons was therefore adjourned 
into court for argument. So far as material, s. 1 (1) provides 
that ‘‘ a trustee may invest any trust funds in his hands, whether 
at the time in a state of investment or not, in” a long list of 
securities, ‘‘and may also from time to time vary any such 
investment.”’ This provision corresponds to s. 3 of the Trust 
Investment Act, 1889, on which Hume v. Lopes was decided, 
which was as follows: ‘ It shall be lawful for a trustee, unless 
expressly forbidden by the instrument (if any) creating the trust, 
to invest any trust funds in his hands in manner following ”’ 
then followed the list, ‘‘ and also from time to time to vary such 
investment.” (This section, of course, was replaced by s. 1 of 
the Trustee Act, 1893.) In Hume v. Lopes it had been decided 
by the House of Lords that s. 3 of the Act of 1889 enabled trustees, 
holding under a will which conferred no power to sell or vary 
investments, to sell out a sum of Government stock which they 
held and re.nvest the proceeds in freehold mortgages. The 
matter was clearly one on which there had been some difference 
of opinion ; for although all the noble and learned lords came to 
the same conclusion, the reasoning of Lords Watson, Macnaghten 
and Morris differed somewhat from that of Lords Hannen and 
Field, while the two latter were closer to the view of the Court of 
Appeal (Lindley, Fry and Kay, L.JJ.). It remains to add that 
the original decision of Stirling, J., at chambers, was contrary to 
that of the Court of Appeal and House of Lords, and that the 
trustee who was plaintiff in the proceedings and sought the 
opinion of the court was Lopes, L.J. The wording having been 
altered by the Act of 1925, it was just as well that the court 
should confirm that Hume v. Lopes is still good law. Morton, J., 
stated first that apart from authority he would have said that 
the shares in question were ‘‘ trust funds ”’ in the hands of the 
trustees so as to fall within s. 1 (1), notwithstanding that the 
phrase ‘‘ trust funds ”’ is not defined in the Act and could not be 
found anywhere else in it save ins. 15. In Hume v. Lopes it had 
been held, at least by Lord Watson and those who agreed with 
him, that ‘‘ trust funds ”’ did not only mean ‘‘ actual cash awaiting 
investment.’ It appeared that there had been a conflict in the 
earlier authorities, which was resolved by Hume v. Lopes. In the 
opinion of Morton, J., there was nothing to lead him to suppose 
that the intention of Parliament in passing the Trustee Act, 1925, 
was to confer a narrower power than that which already existed. 
He therefore expressed the view that the trustees could sell the 
shares without any order, and consequently held that he was 
bound to decline to make the order asked for under s. 57. The 
effect of this decision is that any assets subject to a trust can, 
unless a contrary intention is expressed in the trust instrument 
(see s. 69 (2)), be invested in any of the securities authorised by 
s. 1, and that existing investments may be sold with a view to 
such reinvestment, even though the trustees have no express 
power of sale or trust to sell. 

As things now are, a trustee who is confined to the investments 
authorised by s. 1, must often feel himself in a difficulty when 
he has to reinvest moneys subject to the trust. From personal 
experience as a trustee I know that it is by no means easy to get 
a reasonable combination of income and security, even in a trust 
whose investment clause permits the purchase of ordinary shares. 
It has lately become a positive source of anxiety to learn that 
a trust instrument is being redeemed. With trusts limited to 
‘* trustee ’’ investments, matters must be far worse. I have 
lately taken to including in drafts, in the absence of instructions 
to the contrary, a clause to the effect that ‘‘ My trustees may 





invest moneys falling to be invested hereunder in any mode of 
investments they may think fit, whether or not authorised by 
law for the investment of trust funds,’’? but the solicitor should, 
in my view, call the lay client’s attention specifically to the 
presence of such a clause. Where the power is more limited it 
would be worth while to try, in a case of reasonable size, to see 
whether the court would be prepared to make an order under 
s. 57 extending the range of investments available to the trustees. 
I must frankly confess that I have never seen it done, and I cannot 
pretend to predict what the court’s attitude would be. Section 57 
is mostly used for securing powers necessary to carry through some 
particular contemplated transaction. But I see no reason in 
principle why the section should not be used in a suitable case 
to authorise a wider range of permitted investments ; indeed, 
it expressly refers to the court, making orders confining powers 
‘* either generally or in any particular instance ”’ ; and investment, 
is now really so difficult that some remedy must soon be found. 
Clearly, legislation, or an order extending the ‘* Chancery List ”’ 
of investments authorised by virtue of s. 1 (1) (7), would be the 
best solution. But, pending that, individual cases may, perhaps, 


be capable of remedy under s. 57 
Damage by Animals. 


I am indebted to a correspondent for letting me see the papers 
relating to an interesting case in which he was engaged some years 
ago, which amplifies the account that I gave of cattle trespass 
and connected matters. It will be remembered that an occupier 
of land is not liable to persons using the highway for damage 
caused through his cattle escaping on to it (Heath’s Garage, Ltd. 
v. Hodges [1916] 2 K.B. 370). Nor is an owner of cattle liable to 
an occupier of land adjoining the highway if the cattle, while 
passing along the highway, diverge on to adjacent land (Tillett 
v. Ward, L.R. 10, Q.B.D. 17). On the other hand, an owner of 
cattle is liable if they stray across the boundary between his own 
and his neighbour’s land (£llis v. Loftus Tron Co., L.R. 10 C.P. 10). 
In my correspondent’s case, his client’s cattle strayed on to the 
highway, along it, and eventually on to the plaintiff’s land, where 
they ate a quantity of broccoli. My correspondent argued that 
Heath’s Garage, Ltd. v. Hodges, plus Tillett v. Ward, exonerated 
his client. Despite this valiant attempt, the learned county court 
judge held, and in my respectful view rightly, that Hillis v. Loftus 
Iron Co. applied, whether the trespassing animal went direct or 
via a highway, and that Tillett v. Ward only exonerated the owner 
of cattle driven along a highway from place to place. 








Landlord and Tenant Notebook. 


Surrender of Controlled Tenancy. 


THE landlord who is anxious to obtain possession of controlled 
premises but sees no hope of satisfying any of the statutory 
conditions sometimes explores the possibility of negotiating a 
surrender. In this article | propose to consider the legality of 
such a step—and how, if legal, effect can be given to the 
agreement. 

The proposition that there is no restriction on the right to 
agree a surrender is supported by the Increase of Rent, etc., Act, 
1920, s. 15 (2). The section as a whole, which has given a lot 
of trouble, was clearly designed to declare the incidents of a 
statutory tenancy. The first subsection expresses the right 
to hold over on the same terms, the third establishes privity 
between sub-tenants and landlords on the elimination of mesne 
tenancies. Subsection (2) runs: ‘‘ Any tenant retaining posses- 
sion as aforesaid shall not as a condition of giving up possession 
ask or receive the payment of any sum, or the giving of any other 
consideration, by any person other than the landlord, and any 
person acting in contravention of this provision shall be liable 
on summary conviction . PS 

The provision is a penal one, and is immediately concerned 
with assignments of statutory terms; the words which I have 
italicised express no more than that the landlord who pays 
his statutory tenant for giving up the term is not guilty of a 
criminal offence. Granted that they afford some support for 
the proposition that a surrender is effective civilly, | do not think 
that an argument based on this provision can be considered 
conclusive. 

Before dealing with specific obstacles which the landlord 
may encounter, I would recall the fact that there is ample 
authority to show that a protected tenant may, after deciding 
to leave. change his mind. In Artizans, Labourers and General 
Dwellings Co., Ltd. v. Whitaker [1919] 2 K.B. 301, though the 
decision was actually based on a finding that a notice given 
by the tenant was given under a mistake as to its effect, Avory, J., 
said obiter: ‘If the defendant’s story was incorrect .. . he 
was, I think, a ‘ tenant’ within s. 1, subs. (3), of the 1915 Act 
(predecessor of s. 3 (1) of the 1933 Act), and except in the cases 
therein referred to no order for recovery of possession can be 
made against him so long as he continues to pay rent at the 
agreed rate, and so long as he performs the other conditions 
of the tenancy. . If the landlord had given notice... 
the Act would have applied . . . Ido not think I am at liberty 
to read the section differently where the tenancy has expired 
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by the tenant’s act. It may seem whimsical that an Act passed 
for the relief of tenants should apply when the tenant has 
himself put an end to the tenancy .. . 

Remon v. City of London Real Property Co., Ltd. |1921) 1 K.B. 
19 (C.A.) was not a case in which the tenant gave notice to quit 
or agreed to surrender, but is worth mentioning in connection 
with the subject because it so strikingly illustrates the strength 
of a statutory tenant’s position. After notice to quit given by 
the landlords had expired and a demand for possession ignored, 
the ‘y entered during his absence and resumed possession 

‘peaceably.’ It was held that (a) the premises were still ‘‘ let” 
so that the 1920 Act applied, and that (6) the tenant ‘“ retained 
posse ssion. 

But Barton v. Fincham [1921] 2 K.B. 291 (C.A.) is very much 
in point, and at least indicates to landlords how not to do it. 
fhe tenant in that case agreed (in writing) with the landlord 
(a) to give notice to quit, and (b) peaceably to yield up possession 
on the date on which the notice should expire ; in consideration 
of which she received—one gathers between the date of the 
agreement and the handing over of the notice to quit—a payment 
of £20. Whea the notice expired she retained possession of both 
the house and the £20; but the plaintiff sued for the former only. 

Ile appears to have relied on the agreement to surrender rather 
than on the notice to quit, for he called no evidence that he had 
contracted to sell or to let or taken any other steps as the result 
of which he would be embarrassed, etc., i.e., he did not seek to 
comply with the ground for possession then contained ins. 5 (1) (e) 
of the 1920 Act. (now Sched. I (e) of the 1933 Act): and it looks 
as if the defendant were mainly responsible for the references 
to that provision which were introduced into the case. 

The county court had decided in the plaintiff’s favour; the 
judges in the Divisional Court (Lush and McCardie, JJ.) dis- 
agreed on the question of the enforceability of the agreement to 
vive up, the former holding the agreement to be against public 
policy, the latter taking the opposite view. 

in the Court of Appeal the tenant’s line (apart from the matter 
of the notice to quit, a giant which he raised in order to slay 
him) was (a) that the court had no jurisdiction to make an order 
for possession: it will be remembered that the grounds for 
possession provision has always operated by restricting the power 
of the court: “no order shall be made unless” ; see the 
recent case of Griffiths v. Davies (1943), 59 T.L.R. 383 (C.A.), 
discussed in the ** Notebook ” of 25th September (87 Son. J. 344), 
and (6) that a statutory tenancy could only be determined as 
provided by the Act. The landlord relied on the general principle 
that anyone could waive his rights and, as one would expect, on 
the provision of s. 15 (2) as set out in the second paragraph of 
this article. 

The court decided in the tenant’s favour without accepting 
the second-mentioned of his arguments, and what was said about 

15 (2 ) by the two lords justices who did mention that sub- 
section is, of course, of vital importance for present purposes. 
Bankes, L.J.. after pointing out that jurisdiction was limited, 
said in reference to s. 15 (2) * 1 do not think that this subsection 
can be read as indicating any intention on the part of the 
Legislature to recognise contracting out of the Act on the part 
of landlord aad tenant Subsection (2) was introduced to 
prevent the statutory tenant from making a profit out of his 
position by taking money for letting some third party into 
possession... It seems obviously necessary to exclude a 
landlord who may be willing to pay something to a tenant for 
vacant possession.” Scrutton, L.J., said a tenant could leave 
of his own free will, surrendering his tenancy, ** but if he is in 
possession and unwilling to give it up, possession can only be 
obtained if certain specified facts are proved.’’ And later: 
‘It was urged that the effect of our decision would be to prevent 
agreements in court. If the tenant is willing to go out, 1 do not 
see why an order is wanted ; let him go; but I do not see 
any reason why the judge, on being satisfied that a tenant is 
then re ‘ady to go (not that he was once willing, but has changed 
his mind), should not make an order for yw 

Later, in Standingford v. Bruce {1926| 1 K.B. 466, we had an 
example of surrender of a protected tenancy by operation of 
law, the tenant leaving the premises and posting the key ;_ his 
omission to seek financial reward may have been due to absence 
of business acumen, but may also be attributable to the fact 
that he had sub-let part of the premises. De Vries v. Sparks 
(1927), 48 T.L.R. 448, was another case of a tenant changing 
her mind after agreeing to surrender (and receiving a payment 
on account). 

Krom these cases, in particular from Barton vy. Fincham, 1 
think the following propositions can be deduced: (1) An agree- 
ment to surrender a protected tenancy is valid. (2) Such an 
agreement cannot be specifically enforced against the tenant 
unless alternative accommodation be proved to be available 
or one of the grounds set out in Sched. I to the Rent. ete., 
Restrictiots (Amendment) Act, 1933, be satisfied. (3) If 
performed, the tenancy, whether contractual or statutory, is 
determined. (4) The tenant who declines to carry out the 
agreement, though protected as regards possession, is liable to 
actions for (i) the return of any consideration paid, and 
(ii) damages for breach of contract. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

November 15.—The fame of Glastonbury in itself gives special 
significance to the death of its last abbot, Richard Whiting, on the 
15th November, 1539. His execution marked a decisive point in 
the campaign by Henry VIII to suppress the greater monasteries. 
Legally tco the episode is memorable, for in Thomas Cromwell’s 
notebook, in his own handwriting appears a memorandum ‘“ to 
see that the evidence be well sorted and the indictments 
well drawn.’ Then follows, even more significantly: ‘‘ Item 
the Abbot of Glaston to be tried at Glaston and also executed 
there.” In fact the trial was at Wells and he was duly found 
guilty of treason. With two of his monks, John Thorne and 
Roger James, he was hanged, drawn and quartered on a hill 
within sight of his monastery. His head was set up over the 
gateway, the whole place being then dismantled and its treasures 
destroyed or dispersed. 

November 16.—On the Il6th November, 1786, the Recorder 
of London made his report to the King on the prisoners convicted 
at the Old Bailey. Those ordered for execution included 
three men concerned in assaults and robberies on the highway 
and four men concerned in robberies in dwelling-houses. Those 
respited included two men convicted of horse stealing, two others 
convicted of cattle stealing, a man concerned in one of the 
rebberies on the highway and another condemned “ for stealing 
wearing apparel in a dwelling-house in Vine Street, where he 
had been decoyed by a ring-dropper to share in the good fortune 
of a cluster diamond ring value £250.” 

November 17.—Cruising off Cape St. Vincent, the Pover 
privateer fell in with the Victoria, a merchant ship of Venice. 
The Venetian master, Girard» Silvestrini. came aboard with his 
papers and remained five hours, being entertained to dinner. 
Before he left, the English captain asked him for some rice and 
oil for his sick seamen, of whom there were a considerable number, 
and this was duly given. However, after he had returned to 
his own ship, parting good friends with his hosts, he was killed 
by a gunshot fired from the Rover by order of William 
Townshend. the lieutenant. On returning to England. Townshend 
was found guilty of murder and hanged at Execution Dock on 
the 17th November, 1781. He behaved with great penitence, 
denying that he intended to kill anyone. 

ge tinge nel 18.—On the 1l8th November, 

John Street appeared in the Court of King’s Bench to receive 
roi nt for setting fire to his own house to defraud the 
insurers. He was condemned to stand in the pillory in Smithfield 
and to be imprisoned in Newgate for two years. 


November 19.—Much social history could be written from 
the pages of the Law Reports. Clarke v. The Earl of Dunraven 
[1897] A.C. 59, decided on the 19th November, 1896, takes one 
into the Victorian yachting world. In 1894 the Mudhook Yacht 
Club held a regatta on the Clyde. The appellant entered his 
vacht, the Satanita, and the Earl entered his, the Valkyrie, for a 
first-class race, each undertaking to be bound by the sailing rules, 
under which the owner of any yacht disobeying any rule was to 
be liable for ‘‘ all damages arising therefrom.’ Without any 
fault of her owner, the Satanita, in breach of a rule, through 
improper navigation, ran down the Valkyrie, which sank. The 
House of Lords now’ held that the words ‘all damages ”’ 
excluded s. 54 of the Merchant Shipping Act Amendment Act, 
1862. which limited the liability to £8 per ton. 

November 20.—On the 20th November, 1804, Charles Hope, 
then Lord Advocate, succeeded Lord Eskgrove as Lord Justice 
Clerk, assuming the judicial title of Lord Granton. Seven years 
later he was appointed Lord President of the Court of Session. 
On the death of James Graham, third Duke of Montrose, in 1836, 
he became Lord Justice General by virtue of an Act passed in 
1830, which provided *“ that from and after the termination of 
the present existing interest in the office of Lord Justice General, 
that office shall devolve upon and remain united with the office 
of Lord President of the Court of Session.’ He retired from the 
bench in 1841. Jle had an imposing presence, a remarkable gift 
of declamation and a magnificent voice, which, according to a 
contemporary, “‘ was surpassed by that of the great Mrs. Siddons 
alone.”’ He lived to see his eldest son Charles appointed Lord 
Justice Clerk. When the French wars threatened Britain with 
invasion he enthusiastically took up arms, first as a private in 
the Edinburgh Volunteers and afterwards as Lieutenant-Colonel. 

November 21.—In November, 1667, the attack of the House 
of Commons on Lord Chancellor Clarendon was developing 
fiercely and his impeachment was presented to the Lords. Pepys 
records on the 21st November: ‘ I do hear that upon the reading 
of the House of Commons’s reasons of the manner of their 
proceedings in the business of my Lord Chancellor, the reasons 
were so bad that my Lord Bristol himself did declare that he 
would not stand to what he had, and did still, advise the Lords 
to concur to, upon any of the reasons of the House of Commons 

. . and indeed it seems the reasons 
strength, but the principal of them untrue.” 
driven into exile only a week later. 


Yet Clarendon was 
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PROFITABLE DISABILITY. 

In the course of the hearing of a recent workmen’s compensa- 
tion case in the House of Lords counsel made the point that an 
accident might actually cause a man to adopt a more remunerative 
employment, and Lord Simon thereupon recalled the fact that 
had Sir Walter Scott not been lame he would have been a soldier 
instead of a lawyer and a novelist. Lord Thankerton remarked 
that, in a sense, he did become a soldier. Indeed, Napoleon’s 
threatened invasion of this island gave his martial ardour ample 
outlet, for, though his disability debarred him from joining the 
majority of his brethren in the ranks of the Edinburgh Volunteers, 
he helped to raise a body of volunteer cavalry in 1797—the 
Midlothian Yeomanry—and he became the life and soul of the 
<dinburgh troop, drilling at five in the morning before going to 
court, dining in the mess, making songs, riding at a turnip stuck 
on a pole to represent a Frenchman’s head and slicing it with his 
sabre, muttering as he did so: ‘‘ Cut them down, the villains, 
cut them down!’ Though even on horseback his lameness was 
a handicap, he rode 100 miles to Dalkeith in a single day on the 
occasion of the false alarm of invasion in 1805. He had been 
appointed quartermaster ‘* that he might be spared the rough 
usage of the ranks,” but there could be no reflection on his zeal. 
Another spoilt soldier who attained eminence through the Jaw 
was Mr. Baron Cleasby, whose intended military career was 
frustrated by an illness in 1819 which left him lame for life. 
Again, Mr. Justice Grove would hardly have become so eminent 
as a scientist had not his career as a lawyer been retarded by 
ill health. The respite thus afforded to him enabled him to follow 
his natural bent towards scientific investigation and the reputation 
thereby achieved brought him work in patent cases so that as his 
health improved he was able to go forward into practice. 








Review. 


Words and Phrases Judicially Defined. Under the General 
Sditorship of RoLAND Burrows, K.C., Recorder of Cambridge. 
Vol. I—A-C. 1943. Royal 8vo. pp. exx and 606. London : 
Butterworth & Co. (Publishers), Ltd. 55s. per volume net. 
This valuable work, the first volume of which covers the letters 

A to C, is a selection of words and phrases which have been 

judicially interpreted in the English Courts of Record and courts 

of similar jurisdiction in the Dominions and in India. It is not 
intended as a dictionary, its purpose being to give the meaning, 
not of all words and phrases, but only of such as have been the 
subject of judicial interpretation. The arrangement of the work 
is strictly alptabetical, and in every case the first word of the 
phrase is of definite significance. The book’s main concern being 
words and phrases judicially interpreted, its scope does not 
include statutory definitions generally ; where, however, the 

court has expressed an opinion as to a statutory definition, a 

verbatim reference is given to it. In addition, judicial opinions 

on numerous maxims of case law are fully covered. References 
are made throughout to the Hailsham edition of Halsbury’s 

* Laws of England,’ and supplementary pages giving additional 

annotation to the words and phrases contained in the volumes 

are to be issued from time to time. We cannot end this review 
without paying tribute to Mr. Roland Burrows, K.C., the editor- 
in-chief, for his excellent Introduction on the Interpretation of 

Documents, and to the work of all concerned who have made this 

work a valuable addition to legal literature. 


Book Received. 
The Factories Act, 1937. By H. SAMUELS, M.A., of the Middle 
Temple, Barrister-at-law. Third Edition, 1943. Royal 8vo. 
pp. xxxix and (with Index) 622. London: Stevens & Sons, 


Ltd. 37s. 6d. net. 

Tax Cases. Vol. XXIV. Part VII. London: H.M. Stationery 
Office. is. net. 

Rent Restrictions Guide. By LIONEL A. BLUNDELL, LL.M., 
of Gray’s Inn, Barrister-at-law. 1943. Demy 8vo. pp. xviii 


and (with Index) 140. London: Sweet & Maxwell, Ltd. ; 
The Estates Gazette, Ltd. 10s. 6d. net. 

Compensation (Defence). By Eric C. STRATHON, F.S.I., Chartered 
Surveyor. With a Foreword by C. GERALD Eve, P.P.S.I. 
1943. Demy 8vo. pp. viii and (with Index) 147. London: 
Sweet & Maxwell, Ltd. 10s. 6d. net. 








Obituary. 
Capt. J. REGINALD JONES, R.A. 

Capt. J. Reginald Jones, R.A., Barrister-at-law, died on 
Tuesday, 9th November. He was called by Gray’s Inn in 1924. 
Mr. F. TREASURE. 

Mr. Frank Treasure, solicitor, of Messrs. Treasures, solicitors, 
of Gloucester, died recently, aged eighty. He was admitted in 
1891, and was Mayor of the City of Gloucester in 1899. 
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Notes of Cases. 
COURT OF APPEAL. 

Schering, Ltd. +. Stockholms Enskilda Bank Aktiebolag. 
Lord Greene, M.R., Lord Clauson, du Pareq, L.J. 12th October, 19438. 
‘ontract—Trading with the enemy—Pre-war agreement—British company 
surety for payment to neutral-—Principal debtor an enemy—W hether 

agreement abrogated at common law. 

Appeal from a decision of Simonds, J. (ante, p. 112). 

Early in 1936 the defendants, a banking company incorporated 
under the laws of Sweden, held reichmarks of the value of £84,000 at the 
official rate of exchange. By a contract of February, 1936, made between 
the defendants of the first part, a German company of the second part, 
and the plaintiffs and an Indian company as sureties of the third part, it 
was agreed that the defendants should place the reichmarks at the disposal 
of the German company, in effect, in consideration of the payment of 
£50,400 in sterling to the defendants, that sum to be paid by instalments 
over a period of eight years. The plaintiffs and the Indian company 
constituted themselves sureties for the payment of the sum. By el. 4, by a 
somewhat complicated arrangement, the sureties agreed to pay the annual 
instalments of the £50,400, acquiring the defendants’ rights against the 
German company. By an agreement of the 16th April, 1936, made between 
the plaintiffs and the Indian company, as sureties, and the defendants, 
the sureties again guaranteed the payments in substantially similar terms. 
By a letter of the same date, the plaintiffs charged certain goods, now 
represented by £25,000, as security for their obligations. The plaintiffs 
duly paid to the defendants the instalments due up to the outbreak of the 
war. In this action they sought a declaration that the agreement of the 
16th April, 1936, was no longer enforceable against them and a release to 
themselves of the sum of £25,000 then vested in the joint names of them- 
selves and the second defendants. Simonds, J., held that the contract of 
April had been abrogated on the outbreak of war as being contrary to public 
policy and he made a consequential order for the release of the security. 
The defendants appealed. 

Lorp GREENE, M.R., said that the effect of war on contracts between a 
British subject and an enemy had been discussed in a number of authorities 
and the main governing principles were well settled. The same was not 
true of the effect of war on contracts between a British subject and a 
neutral. The only case of such a contract was Esposito v. Bowden, 7 E. & B. 
763. It was indisputable that on the outbreak of war such a contract 
might be abrogated at common law. That decision was one example. The 
question which arose was as to the limits within which that rule operated, 
and the principles which underlay it. Two considerations had to be borne 
in mind: First, the maintenance of commercial relations, and the loyal 
performance of contracts with neutrals were matters which it was in the 
interests of this country to foster and encourage. It followed that in cases 
where the outbreak of war compelled the common law to interfere with and 
control the performance of such contracts on the ground of public policy, 
the measure of interference ought not to exceed what was required by the 
public interest with regard to the successful prosecution of the war. 
Secondly, in the case of a contract between a British subject and an enemy, 
a state of war abrogated all executory contracts which for their further 
performance required intercourse between a British subject and the enemy 
(Ertel Bieber & Co. v. Rio Tinto Co, [1918] A.C. 260). In the case of a 
contract with a neutral this absolute rule against the maintenance of 
contracts clearly could not apply. Trading and intercourse with a neutral 
was not unlawful at common law in time of war. Restrictions might be 
placed on such activities. But this was not to say that an existing contract 
with a neutral was unlawful at common law. A contfact to sell a neutral 
essential goods in short supply might tend to cripple the national resources. 
That circumstance would not abrogate the contract. There remained the 
case where performance of a contract with a neutral ‘ might enhance the 
resources of the enemy.” In the case of a contract with an enemy there 
was no need to inquire if this would be the fact. The law assumed that it 
would be so, merely because the contract was a contract with an enemy. 
No such consideration applied in the case of a contract with a neutral. 
If such a contract was to be abrogated, it could only be because its perform- 
ance would in fact enhance the resources of the enemy. In the case of an 
executory contract with an enemy, the whole contract was abrogated, 
because, even if performance were postponed until after the war, the mere 
existence of the contract might benefit the enemy. In the Hrtel Bieber case 
the argument turned on the effect of a suspensory clause. The House of 
Lords held the clause was bad as being against public policy. He was of 
opinion that in the case of a contract with a neutral a suspensory clause 
postponing performance during the war could only be bad, if it was shown 
that the continued existence of the contractual relationship between the 
British subject and the neutral would in fact tend to increase the resources 
of the enemy. He could see no ground in principle why the continued 
existence of a contract under a suspensory clause with a neutral should be 
held to be contrary to public policy for any reason less than this. It had 
heen settled that the performance of the April contract during the war was 
void under the Trading with the Enemy Act, 1939. Assuming that payment 
under the contract was only suspended, the possibility of benefit to the 
enemy was so vague as not to be sufficient to abrogate the contract. He 
had come to the conclusion that the contract was not abrogated by the 
outbreak of war. The alternative argument was that the contract had been 
frustrated. It seemed to him impossible to suggest that the parties, if 
their attention had been called to the point at the time the contract was 
made, would have agreed that in the events which had happened the 
contract should be at an end. 

Lorp CLavuson and pu Parca, L.J., agreed. 
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CounsEL: Scott Cairns and I. J. Lindner ; Macaskie, K.C., and J. A. Wolfe 
(for Maurice Berkeley, on war service) ; Pennycuick. 
Soxicitors: Slaughter & May ; Kenneth Brown, Baker, Baker. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re W. & R. Holmes and Cosmopolitan Press, Ltd., Contract. 
Simonds, J. 4th November, 1943. 

Vendor and purchaser—Sale in 1922 by trustees in purported exercise of 
power of sale in will of 1872—Duty of vendor to show power still subsisting. 
Vendor and purchaser summons. 

W, who died in 1875, by his will devised his real estate to his trustees 
upon trust to pay the net rents therefrom to his seven children and the 
survivor of them and, after the death of the survivor, he gave his residuary 
real estate to his grandchildren and the issue then living of any grandchild 
then dead who should attain the age of twenty-one or marry, as tenants 
in common. The will conferred an express power of sale on the trustees. 
By a conveyance dated the 8th May, 1922, the trustees of the will, in 
purported exercise of their power of sale, conveyed No. 95, Y Street, which 
formed part of the testator’s real estate, to L, who purchased the property 
as trustee for the respondents, a firm. By a contract dated the 3lst March, 
1943, L, acting for the respondents, agreed to sell No. 95, Y Street to the 
applicant company. The abstract of title supplied to the purchasers did 
not trace the beneficial title arising under the testator’s will. The purchasers 
made the following requisition: ‘“‘ The will of W did not contain a trust 
for sale but only a power which is not expressed to be limited as to the time 
when it might be exercised. It could only be exercised while the purposes 
of the settlement made by the will remain unexhausted (see per Chitty, J., 
In re Lord Sudeley and Baines & Co. [1894] 1 Ch. D. 334, at p. 339). The 
beneficial trusts must therefore be abstracted and the deaths of parties 
stated so as to show that the power was still exercisable in May, 1922, that 
is forty-seven years after the testator’s death.” The vendors did not 
satisfy this requisition, contending that it was not incumbent upon them 
to show that the conditions of the exercise of the power still subsisted 
in 1922. By this vendor and purchaser summons the purchasers claimed 
a declaration that their requisition had not been sufficiently answered and 
that a good title to the property had not been shown. 

Srimonps, J., said that upon the authority of Jn re Lord Sudeley and Baines 
and Co., supra, and In re Cotton's Trustees and School Board for London, 
19 Ch. D. 624, he must construe the power of sale as being a power 
exercisable only during the period before the reversionary interests were 
ascertained and vested or at most (though he had some doubt as to this) 
within a reasonable time after those reversionary interests had vested. 
The question was whether, the power having been exercised, it was 
incumbent upon the vendors to show that the power was validly exercised 
and those conditions still subsisted. If they did not subsist, the power 
was not validly exercised. It was contended for the vendors that a power 
exercised in 1922 and not challenged since that date must be assumed to 
have been validly exercised. There was force in that contention. On 
the other hand, it appeared to him that the purchasers ought not to have 
imposed on them the burden of speculating whether the conditions of the 
valid exercise of the power then subsisted or not, and, if they did not, what 
was the risk of the exercise of the power in 1922 being now challenged. 
The purchasers were not to be put to a risk of that kind, particularly as the 
vendors could, by appropriate provisions in the contract, safeguard them- 
selves against any undue trouble they might be put to in answering requisi- 
tions. Accordingly, the purchasers were entitled to be satisfied that in 
1922 the power still subsisted. Further, it had been argued that such 
a power was in fact indefinite in point of time and must be assumed to 
subsist unless it was determined by the concurrence of all the beneficiaries. 
He could not subscribe to that view, for it appeared to him that it was 
inconsistent with the view that such a power (unless it was to be regarded 
as limited in time) must infringe the rule against perpetuities. He would 
accordingly declare that the requisitions and objections of the purchasers 
had not been sufficiently answered. 

CouNSEL: Fawell ; Gandy. 

SoxiciTors: Pollock & Co. ; Brierley & Hudson. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 








Parliamentary News. 
ROYAL ASSENT. 


The following Bills received the Royal Assent on the 11th November : 
Appropriation (No. 2). 
Regency. 
Town and Country Planning (Interim Development) (Scotland). 
Rent of Furnished Houses Control (Scotland). 
Income Tax (Employments) 
Prolongation of Parliament. 
Price Control (Regulation of Disposal of Stocks). 
Parliament (Elections and Meeting). 
Workmen’s Compensation (Temporary Increases). 


QUESTIONS TO MINISTERS. 
ARMY ALLOWANCES. 

Captain Cops asked the Secretary of State for War whether he has yet 
made any change in the conditions under which family allowances are 
paid to soldiers’ families where domestic differences arise. 

Sir JAMES Grica: It has been decided that, in future, the issue of 
family allowance to a soldier’s wife shall continue notwithstanding that 
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normal domestic relations may have ceased, provided he continues 
voluntarily to contribute the normal qualifying allotment from his pay. 
This decision will not affect the special arrangements where there is a 
court order, an order under s. 145 (2) (6) of the Army Act, or a deed, 
making provision for a payment by the soldier for the maintenance of his 
family, nor the cases where the soldier is making a claim on public funds 
in respect of other dependents. The decision covers sailors and airmen 
as well. I am circulating in the Official Report a more detailed statement 
regarding this decision, together with an explanation of its effect on cases 
where the soldier is not prepared to continue qualifying allotment. 

Following is the statement : 

Hitherto soldiers whose wives are in receipt of family allowance have 
been required to report the cessation of normal domestic relations and 
family allowance has been withdrawn, subject to continuance for a limited 
period, in suitable cases, during which the Army welfare officers endeavour 
to effect reconciliation. In future there will be no requirement to report 
the estrangement and family allowance will continue in issue to a separated 
(but not divorced) wife and her family provided that the soldier continues 
the normal qualifying allotment from his pay, that he is not under compul- 
sion to provide for his family’s maintenance by a court order, an order 
under s. 145 (2) (6) of the Army Act or a deed of separation, and that he 
is making no claim to dependant’s allowance in addiiion. In cases where 
there is such a court order, etc., the payment, including the contribution 
by the soldier of a sum equal to qualifying allotment, may not exceed the 
amount of such order. 

Where separation exists already, whether pre- or post-enlistment, the 
issue of family allowance will be governed by a condition that the man has 
contributed to the maintenance of his family according to his means and 
will generally in pre-enlistment cases not exceed the amount of such 
maintenance. It is considered that when the obligation of a husband to 
maintain his wife has been allowed to lapse entirely the wife, if she so 
desires, can seek her remedy in the courts, or by appeal under s. 145 (2) (6) 
of the Army Act, without undue hardship. 

The Army procedure of attempting to secure reconciliation, which I am 
satisfied is in the public interest, will, except in obviously unsuitable cases, 
:ontinue where normal relations cease and the soldier is not disposed 
oluntarily to contribute the qualifying allotment which enables family 
allowance to remain in issue. Further consideration is being given to 
measures to bridge the gap which occurs, where reconciliation fails, between 
the cessation of family allowance and the date on which the wife can obtain 
an order from the court or under the Army Act. There are substantial 
legal and other difficulties to be overcome, and I am not yet able to state 
a solution of this difficulty. The decision I have just announced will, it 
is anticipated, reduce the number of cases in which a gap occurs, while the 
system in force enabling the officer deputed under s. 145 (2) (6) of the 
Army Act to make interim orders against soldiers on prima facie evidence 
already substantially reduces this gap in many of the cases where it still 
arises. [9th November. 
JUVENILE DELINQUENTS. 

Mr. Turton asked the Home Secretary how many boys and girls, respec- 
tively, under the age of sixteen years, have been sent to prison in 1939 and 
during the last twelve months for which statistics are available ; at what 
prisons were the sentences served ; for how many hours were the children 
locked up each day ; how many hours’ exercise did they have ; what was 
the nature of the exercise ; what forms of educational activity were provided 
for them ; and in how many of these prisons were the children examined 
by a medical psychologist to ascertain the cause of their unruliness or 
depravity. 

Mr. Hersert Morrison: In 1939 one boy under sixteen was received 
into Durham prison under a sentence of imprisonment. In 1942 two boys 
and two girls under sixteen were so received into the prisons at Feltham, 
Leeds, Cardiff and Manchester respectively. As regards young persons 
remanded to prison instead of to a remand home, I can only give figures 
for those under seventeen. The numbers were 105 boys and 18 girls in 
1939 ; and 471 boys and 105 girls in 1942. On the question of the treatment 
of these young persons in prison, I would refer my hon. friend to the answer 
which I gave to my hon. friend the member for Keighley (Mr. Ivor Thomas) 
on 28th October. All these young persons will have been medically 
examined by the prison medical officer, but I am unable to say in how 
many cases a special psychological examination was included. 

[9th November. 
REPAIRS TO REQUISITIONED PROPERTIES. 

Mr. Wiit1am Brown asked the Chancellor of the Exchequer whether he 
will call the special attention of requisitioning departments to their liability 
to carry out proper maintenance of the properties requisitioned by them, and 
impress upon them that they should undertake all necessary repairs, 
particularly outside painting and roof work, etc., in order to save much 
larger payments which will have to be made out of public funds on termina 
tion of the requisitioning if avoidable depreciation is not checked. 

Sir Joun Anperson: This matter has recently been the subject of 
consultation between the Treasury and the departments concerned. I am 
advised that it is the practice of departments to effect such current repairs 
as are essential to prevent avoidable deterioration, subject, of course, to 
the fact that labour and materials are in very short supply. 

Mr. Brown: Is the right hon. Gentleman not aware that all over the 
country property which has been requisitioned by the departments, especially 
wooden property, is deteriorating very rapidly for want of paint, and that 
at the end of the war a formidable bill will have to be met, which could be 
avoided if this work were undertaken ? 

Sir Jounn ANpERSON: There is no difference between us on this matter. 
As I have said, the Treasury have been in touch with the departments, and 
wish to see such work undertaken wherever possible. [9th November. 
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MAINTENANCE EXPENDITURE ON BUILDINGS. 

General Sir GEoRGE JEFFREYS asked the Parliamentary Secretary to the 
Ministry of Works whether he is aware, in respect of the allowance for 
maintenance expenditure, that the present system under which not more 
than £100 may be expended without special licence on any one item of 
Sched. A assessment, operates very unfairly in the case of agricultural 
holdings, as a farm comprising several houses and buildings assessed jointly 
can only get the same allowance as a single cottage ; and whether he will 
take steps to do away with this anomaly. 

Mr. Hicks: I cannot admit that because a licence has to be applied for, 
the system operates unfairly. The test is whether the work is permitted. 
Maintenance licences covering expenditure in excess of £100 in a period 
of twelve months are freely granted on the recommendation of the county 
war agricultural executive committees for essential work to farm buildings 
and houses. 

Sir GeorGE JEFFREYS: Is it not quite illogical to allow the same sum for 
property worth many thousands of pounds and property worth only a few 
hundred pounds ? 

Mr. Hicks: For maintenance work on farm buildings and houses we rely 
upon the recommendation of the county war agricultural executive com- 
mittee. If they recommend, we freely grant permission. 

Sir GeorcE JErFREYS asked the Parliamentary Secretary to the Ministry 
of Works whether he is aware that owners, architects and builders are still 
compelled to apply to his department for a building licence where it is 
proposed to expend more than £100 on the property included in any one 
Sched. A assessment ; and that, while local authorities can now carry out 
essential work costing £250 in the case of a house and £200 in the case of a 
flat without a licence, whether he will place both parties on the same plane 
of freedom from applying for a licence. 

Mr. Hicks: In view of the shortage of labour and materials my noble 
friend is not at present proposing to alter the procedure, now operating in 
respect of all types of property, under which private persons must apply 
for a licence where it is proposed to expend more than £100 in a period of 
twelve months. Moreover, if the limit were raised as suggested, it would 
in many cases enable a private owner to carry out non-essential work. 
It is, of course, the policy of the Ministry to grant licences for essential work 
to dwellings in all proper cases, on the same basis as that authorised for local 
authorities. 

Sir GeorGce JerFReys: Is my hon. friend aware that great difficulties 
are put in the way of getting licences ? Would it not be more logical and 
sensible if a lump sum was allowed for the whole property rather than this 
level amount of £100 on every assessment ? 

Mr. Hicks: In regard to any dwelling which it is necessary to repair, 
if an individual will make application to the local authority and a certificate 
of essentiality is agreed to by them on the same basis as if the local authority 
had carried out the work themselves, then in every case we grant a licence. 
There must, however, be control over unnecessary expenditure. 

[10th November. 


Roap Accipents (UNirep STATES SERVICE VEHICLES). 

Mr. OLIVER asked the Secretary of State for Foreign Affairs whether his 
attention has been drawn to the position of civilians injured in road accidents 
by the negligent driving of United States service vehicles and the refusal 
of the commanding general of the American Forces in this country to submit 
the cases to the jurisdiction of the civil courts ; and whether any steps are 
being taken to obtain a satisfactory settlement of his matter with the 
Government of the United States. 

Mr. Law: These matters are at present under active discussion with the 
Government of the United States and the United States authorities. 

Mr. Goprrey NIcHoLson : Is my right hon. friend aware that this great 
general principle applies to accidents caused by Dominion troops in this 
country, and will he see that a proper investigation is carried out into the 
whole question ? 

Mr. Law: As the matter is at present under discussion with the United 
States Government, I do not think it would be wise to enter into it now. 

Mr. Nicnotson: Is it not an extremely unsatisfactory state of affairs 
when one’s constituents are getting killed or injured and there is no recourse 
open to them in law ? 

Mr. Keetrna: Is my right hon. friend aware that the American Army 
issue a document which purports to be an award by a tribunal, and that 
they thus act both as defendant and as judge ? {10th November. 


DeLay IN Divorce Courts. 

Lieut.-Colonel AssurToN PoWNALL asked the Attorney-General whether 
his attention has been called to the grave congestion in divorce courts ; 
and what action it is proposed to take to expedite the hearing of cases. 

The ArrerNey-GENERAL: The present congestion of business in the 
divorce courts is due to the increased number of petitions which have been 
put down for trial, either as contested or uncontested cases, mainly during 
the last eighteen months, and there is no ground known to me for assuming 
that the flow of applications of this nature is likely to fall off, at any rate 
for some considerable time. The division of the High Court which deals 
with these matters also deals with Admiralty and probate cases and many 
Admirelty cases in war time are especially urgent. The judges of the 
division have made, and continue to make, special efforts to cope with the 
divorce list and not without some success. Nevertheless, in the view of my 
noble friend the Lord Chancellor, there is no remedy for the delay in disposing 
of many of these cases other than the provision of additional judges for the 
purpose. My noble friend recently appointed a committee to consider 
whether the trial of defended matrimonial causes in the provinces, instead 
of in London, would not help to relieve the strain and be on other grounds 
an improvement in our procedure. ‘This committee has just reported, and 
its report is under consideration. [10th November. 





JUVENILE Courts. 

Mr. Ropert MorGan asked the Home Secretary whether he will consider 
appointing experimentally women stipendiary magistrates to take charge 
of selected juvenile courts. 

Mr. Hersert Morrison : In London the work of the juvenile courts has, 
since 1936, been carried out by lay justices, and in two of the six juvenile 
courts experienced women have acted as chairmen regularly and successfully. 
Whatever may be the arguments for the appointment of women as stipen- 
diary magistrates, experience in London affords no support for any 
suggestion that such appointments are required because of difficulty in 
securing the services of highly competent lay justices. Outside the Metro- 
politan Police Court District I have no power to nominate stipendiary 
magistrates unless an application for such an appointment is made by the 
local authority. {11th November. 

Estate Duty on Wire’s SAvinGs. 

Dr. SUMMERSKILL asked the Chancellor of the Exchequer (1) whether 
it is the usual practice to demand payment of death duties from a husband 
on a deceased wife’s savings without first inquiring whether the money 
saved was derived from the housekeeping allowance, in which case the 
savings are the husband’s property and not subject to tax; (2) whether 
those husbands who have paid death duty on a deceased wife’s savings 
which were derived from the housekeeping allowance will, on application, 
have the tax so paid refunded. 

Sir Joun AnpeRson: As the Attorney-General explained to my hon. 
friend in reply to her question on 3rd November last (anfe p. 407), the 
ownership of a deceased wife’s savings from the housekeeping allowance 
depends on the facts of the particular case. The Inland Revenue affidavit 
leading to probate would not usually refer to such savings and there would 
therefore be no ground for an inquiry such as my hon. friend has in mind. 
If it were proved that duty had been paid in errer out of the wife’s estate 
on any property belonging to the husband, the Inland Revenue department 
would entertain an application for repayment. | l1th November. 








Rules and Orders. 
S.R. & O., 1943, No. 1532/L. 32. 
LAND CHARGES, ENGLAND. 
THe Loca LaNp CHARGES (AMENDMENT) Ruces, 1943. 
Datep OctroBer 23, 1943. 

1, John Viscount Simon, Lord High Chancellor of Great Britain, by virtue 
and in pursuance of the Land Charges Act, 1925,* and of all other powers 
enabling me in that behalf hereby make the following Rules : 

1. In these Rules a Rule, paragraph, Schedule, or Part of a Schedule 
referred to by number means the Rule, paragraph, Schedule or Part so 
numbered in the Local Land Charges Rules, 1934,+ as amended by any 
subsequent Rules (hereinafter referred to as ** the principal Rules ”’). 

2.—(1) The following amendments shall be made in paragraph (1) of 
Rule 2 :- 

(a) the definition of the ‘**' Town and Country Planning Act” shall be 
omitted, and the following definitions shall be substituted therefor, 
namely, ** The Act of 1932”? means the Town and Country Planning Act, 

1932;t ‘The Act of 1943” means the Town and Country Planning 

(Interim Development) Act, 1943 ;§ 

(6) in the definition of *‘ Planning Charges ” the words “ section 17 of 
the Town and Country Planning Act ” shall be omitted and the following 
words shall be substituted therefor, namely, ** sections 13 or 17 of the 
Act of 1932 or under section 5 of the Act of 1943 prohibiting the use of 
land or buildings, or interim preservation orders taking effect under 
section 8 of the Act of 1943.” . ; 

(2) For references in the principal Rules to the * Town and Country 
Planning Act ”’ there shall be substituted references to “* the Act of 1932”. 

3. The following amendments shall be made in Rule 8 :— 

(a) after paragraph (2) the following new paragraphs shall be inserted, 
namely 

(2a) in the case of any order prohibiting the use of land or buildings 
made under section 5 of the Act of 1943 affecting land as respects 
which a resolution to prepare a scheme is deemed to have taken effect 
by virtue of section 1 of that Act, a certified copy of the order. 

(2B) in the case of any interim preservation order taking effect under 
section 8 of the Act of 1943, a certified copy of the order and of the 
instrument signifving the approval, or provisional approval, of the 
order by the Minister.” 

(6) in paragraph (3), for the words ** in either of the cases specified in 
paragraphs (1) and (2) ” there shall be substituted the words “in any of 
the cases specified in the foregoing paragraphs’ and after the words 
“Town and Country Planning Act” there shall be inserted the words 
‘or under section 5 or section & of the Act of 1943”. 

4. The following amendments shall be made in Rule 9: 

(a) after paragraph (2) the following new paragraphs shall be inserted, 

namely 

(2a) in the case of an order prohibiting the user of land or buildings 
made under section 13 of the Act of 1932, a certified copy of the 


’ 


“cc 


order” 
(b) in paragraph (4), of the “section 17” 
substituted the words * sections 13 or 17”. 
5. After Rule 9 the following new Rule shall be inserted and shall stand 
as Rule 9a: 
“Qa. Where by virtue of section | of the Act of 1943 a 
prepare a scheme is deemed to have been passed by a local authority, 


words there shall be 


resolution to 
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county council or joint committee, the entry in Part ILI of the Register 

with respect to the planning charge thereby acquired shall contain : 

(a) particulars (by reference to a map) of the land over which the 
charge has been acquired ; 

(b) a statement signed by the clerk to the local authority or county 
council, or by the chairman or secretary of the joint committee, as the 
case may be, that such a resolution has been deemed to have taken 
effect in relation to the land by virtue of the said section ; 

(c) notice of the place at which inspection may be made of the 
particulars, the map, and the statement ; 

(d) the date of registration of the charge ; and 

(e) if an order has been made under the proviso to the said section 1, 
the name of the local authority, county council or joint committee 
by which the resolution is deemed to have been passed ”’. 

6. The following amendments shall be made in Part III 
Schedule :— 

(a) in column 2 of Part IIL (a) after the words ** Town and Country 
Planning Act, 1932”, where these words secondly occur, there shall be 
inserted the words “or any order made under section 5 of the Town 
and Country Planning (Interim Development) Act, 1943, or any interim 
preservation order under section 8 of that Act ; 

(6) in column 3 of Part III (a), after the words * Town and Country 
Planning Act, 1932” there shall be inserted the words, “* or any order 
under section 5 of the Town and Country Planning (Interim Development) 
Act, 1943, or any interim preservation order under section 8 of that 
Act ” ; 

(c) in columns 3 and 4 of Part III (4), for the words ** section 17” in 
each place where those words occur, there shall be substituted the words 
“section 13 or 17”. 

7. These Rules may be cited as the Local Land Charges (Amendment) 
Rules, 1943, and the Local Land Charges Rules, 1934, as amended, shall 
have effect as further amended by these Rules. 

Dated this 23rd day of October, 1943. 


of the First 


Simon, ©. 
EXPLANATORY NOTE. 

The principal object of these Rules is to make provision for the registration 
as local land charges of the resolutions to prepare a planning scheme under 
the Town and Country Planning Act, 1932, which, by virtue of section 1 of 
the Town and Country Planning (Interim Development) Act, 1943, were 
deemed to have been passed by certain local authorities on the 22nd October, 
1943. 

Resolutions to prepare or adopt a scheme, and also the schemes them- 
selves, are registrable as local land charges under section 15 of the Land 
Charges Act, 1926, as amended. Provision is made for the method of regis- 
tration by the Local Land Charges Rules, 1934. It is now necessary to 
make special provision for the registration of the ‘‘ deemed resolutions ” 
under section 1 of the Town and Country Planning (Interim Development) 
Act, 1943, and the accompanying Rules make the amendments in the 
principal Rules of 1934 requisite for this purpose. 

Certain minor amendments consequential on the passing of the recent 
Act, are also made in the principal Rules. 

For the convenience of the public, it is proposed, as soon as practicable, 
to issue consolidated Loeal Land Charges Rules in which the amendments 
made to the principal Rules by the amending Rules made in 1938 and 1942, 
as weil as by these Rules, will be embodied. 





[S.R. & O., 1943, No. 1574/L.33.] 
SUPREME COURT, ENGLAND—FEeExrs. 
THE SUPREME Court FEES (AMENDMENT) ORDER, 1943. 
Datep OcTOBER 29, 1943. 

The Lord Chancellor, the Judges of the Supreme Court, and the Treasury, 
in pursuance of the powers and authorities vested in them respectively by 
section 213 of the Supreme Court of Judicature (Consolidation) Act, 1925,* 
section 305 of the Companies Act, 1929,+ and sections 2 and 3 of the Public 
Offices Fees Act, 1879,¢ do hereby, according as the provisions of the above- 
mentioned enactments respectively authorise and require them, make, 
advise, concur in, sanction and consent to, the following Order :— 

1. In the First Column of the Schedule of Fees prescribed by the Supreme 
Court Fees Order, 1930,§ the following description shall be substituted for 
the description of Item 61 :— 

“ On settling— 
(a) a deed or other instrument, or 
(b) particulars and conditions of sale whether together or separately.” 

2. The following Fee shall be inserted in the said Schedule after Fee 

No. 78: 


Document to be 


Item Fee stamped 


“78a. For a certificate of search on an 
application to make a decree absolute. . 0 10 The certificate 
Note.—Where this fee is paid, no 
search or filing fees are payable in 
respect of the application.” 


3. This Order may be cited as the Supreme Court Fees (Amendment) 
Order, 1943, and shall come into operation on the Ist day of November, 
1943. 


*15 & 16 Geo. 5, c. 49. +19 & 20 Geo. 5, c. 23 
$42 & 43 Vict. c. 68. §S.R. & O. 1930 (No. 579) p. 1728. 








Simon, C. 
Caldecote, C.J. 
(reene, M.R. 
Merriman, P. 

W. M. Adamson. 
J. H. F. McEwen. 


Dated the 29th day of October, 1943. 


Lords Commissioners of 
His Majesty’s Treasury 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 
Air Force. Discipline and Regulation. Rules of Procedure 
(Air Force) (Amendment) Rules (No. 2), Oct. 13. 
Constable, England. ‘The Special Constables Order in 
Council, Oct. 28. 
Constable, Scotland. The Special Constables (Scotland) 
Order in Council, Oct. 28. 
Consumer Rationing. General Licence, Nov. 4, re Supply 
of Rationed Goods to Members of Merchant Navy. 
Control of Paper (No. 48) Order, 1942. Direction No. 9, 
Nov. 3 (Quantity of paper to be used in the production of 
news-bulletins, magazines and periodicals). 
Food Rationing (General Provisions) Order, 1943. 
ment Order, Nov. 3. 
. 1579/8.54. Police (Scotland). The Temporary Constables (Emer- 
gency) (Scotland) Rules, Nov. 2. 
L.33. Supreme Court Fees (Amendment) Order, Oct. 29. 
War Risks Insurance (Commodity Insurance) (No. 4) Order, 
Novy. 3. 


No. 1471. 
No. 1562. 
No. 1563 /8.53. 

- 1423. 


. 1575. 


. 1573. Amend- 


No. 157 
No. 1578. 


WAR OFFICE. 
Regulations for the Home Guard, 1942. 
Oct., 1943. 


Vol. 1, Amendments &, 


STATIONERY OFFICE. 
List of Statutory Rules and Orders, Oct., 1943. 








. . 
Practice Direction. 
HIGH COURT OF JUSTICE. IN BANKRUPTCY. 
Bankruptcy —Practice—Attendance of deponents to affidavits sworn in 
motions and applications before the Judge. 

In all matters and applications in Bankruptcy and under the Deeds of 
Arrangement Act, 1914 for hearing before the Judge, except applications 
for the committal of any person to prison, it shall not be necessary for a 
deponent to an affidavit (whether a party or not) to attend the hearing 
unless he has been served with a notice in writing requiring him to attend 
for cross-examination. Such notice shall be served as early as practicable, 
and in any event not less than twenty-four hours before the time fixed for 
the hearing of the matter or applicatign. 

Sth November, 1943. 








Notes and News. 


Notes. 

The Directors of the Alliance Assurance Company, Limited, have declared 
an interim dividend, payable on the 5th January, 1944, of eight shillings 
per share, less income tax. 

P.isone 8 of War.—Facilities are available for the regular despatch of 
Tue Soxictrors’ JourNAL to prisoners of War in Germany. Full 
particulars can be obtained from the Publishers, THE So icrrors’ 
JouRNAL, 29/31, Breams Buildings, London, E.C.4. 

Major Francis William Beech, Conservative and National Government 
Candidate at the West Woolwich by-election occasioned by the death of 
Sir Kingsley Wood, has retained the seat for the Government. Major Beech, 
who was admitted in 1911, represents West Woolwich on the L.C.C. Since 
the outbreak of war he has been serving with the R.A.P.C. 
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Court Papers. 


COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
MICHAELMAS SITTINGS, 1943. 
ROTA OF REGISTRARS IN ATTENDANCR ON 
EMERGENCY APPRAL 
ROTA Court I. 
Andrews Mr. Harris 
Jones Blaker 
Reader Andrews 
Hay Jones 
Harris teader 
Blaker Hay 
GROUP A. 
Mr. Justice Mr. Justice 
SIMONDS COHEN 
Non- Witness Witness 
Mr. Reader Mr. Hay 
Hay Harris 
Harris Blaker 
Blaker Andrews 
Andrews Jones 
Jones Reader 





Mr. Justice 
BENNETT 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Harris 
Group B. 
Mr. Justice Mr. Justice 
MORTON UTHWATT 
Witness Non-Witness 
Mr. Andrews Mr. Jones 
Jones Reader 
Reader Hay 
Hay Harris 
Harris Blaker 
Blaker Andrews 


DATE. 


Monday, 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 


Nov. 23 Mr. 


DATE 


Monday, 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 


Nov. 


te totstete 























